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Court of Appeals of the District of Columbia. 


No. 3306. 

Herman M. B. Moens, Appellant, 

vs. 

United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 34395. j 

United States, Plaintiff, 
vs. 

Herman M. Bernelot Moens, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at tbe times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit:— 

1 Indictment. 

Filed in Open Court October 31, 1918. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, October Term, A. D. 1918. 

« 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one Herman M. Bernelot Moens, late of the District afore¬ 
said, on, to wit, the twenty-fifth day of October, in the year of our 
Lord one thousand nine hundred and eighteen, and at the District 
aforesaid, feloniously and unlawfully did exhibit to one; Edgar 
Priest, then and there being, forty certain obscene prints and pic¬ 
tures, representing certain persons, to wit, women, in obscene, impu- 
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dent and indecent postures, which said obscene prints and pictures 
are too filthy, obscene and disgusting to be further described herein; 
against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 


Second Count. 



And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Herman M. Bemelot Moens, on, to wit, the said 
twenty-fifth day of October, in the year of our Lord one thousand 
nine hundred and eighteen, and at the District aforesaid, feloniously 
and unlawfully did exhibit to one James G. C. Corcoran, then 
2 and there being, forty certain obscene prints and pictures, 
representing certain persons, to wit, women, in obscene, im¬ 
pudent and indecent postures, which said obscene prints and pic¬ 
tures are too filthy, obscene and disgusting to be further descrmed 
herein; against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said United 
States. 


Third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Herman M. Bernelot Moens, on, to wit, the said 
twenty-fifth day of October, in the year of our Lord one thousand 
nine hundred and eighteen, and at the District aforesaid, feloniously 
and unlawfully did have in his possession for the purpose of exhibit¬ 
ing the same, forty certain obscene prints and pictures, representing 
certain persons, to wit, women, in obscene, impudent and indecent 
postures, which said obscene prints and pictures are too filthy, ob¬ 
scene and disgusting to be further described herein; against the 
form of the statute in such case made and provided, and against the 
peace and government of the said United States. 

. . JOHN E. LASKEY, 
Attorney for the United States in 

and for the District of Columbia. 

■ 

* 

3 (Endorsed:) Criminal No. 34395. United States vs. Her¬ 

man M. Bemelot. Vio. Sec. 312 Penal Code. Witnesses: 
Edgar Priest, Helen Gertrude Saunders, James G. C. Corcoran. A 
True Bill: Michael A. Griffin, Foreman. 
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Memorandum, 


October 31, 1918.—Bail fixed at $5,000.00. 

Bail, $5,000.00 in cash, deposited in registry of court. 

4 Supreme Court of the District of Columbia. 

Friday, Nomber 8", A. D. 1918. 

The Court resumes its session pursuant to adjournment, Mr. Jus*- 
tice Siddons presiding. 


Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance, and by his Attorney 
L. G. Gregory Esquire; whereupon the defendant being arraigned 
upon the indictment, the reading whereof he specifically waives, 
pleads Not Guilty thereto, and for trial puts himself upon the coun¬ 
try, and the Attorney of the United States doth the like. 


Memorandum 


December 5, 1918.—Commission to take deposition of Colonel 
H. D. Snyder, U. S. A., issued to M. M. Murray. 

Motion to Reduce Bond. 


Filed December 9, 1918 


Now comes the said Herman M. Bemelot Moens and moves the 
Court to reduce the bond in the above entitled case as being excessive. 

L. G. GREGORY, i V 
RICHARD P. EVANS, ! 
Attorneys for the Defendant . 

5 Service of a copy of the foregoing is hereby acknowledged 

this 7th day of December, 1918, upon condition that counsel 
for Defendant notify the District Attorney as to the date and hour 
of hearing on said motion. 

JOHN E. LASKEY, : 
United States Attorney, D. C., 


By CHAS. W. ARTH, 
Assistant United States Attorney, D. C. 
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Memorandum. 


December 11,1918.—Motion to reduce amount of bond overruled. 


Filed January 28, 1919. 
Motion for Bill of Particulars, See. 


Now comes the defendant, by his counsel, and moves the Court 
for an order providing that the United States District Attorney shall 
furnish the defendant with a Bill of Particulars, setting forth with 
certainty the Statute or Law under which said defendant is indicted, 
and whether, under said indictment, herein, said defendant is 
charged and will be tried as for a felony or for a misdemeanor; and, 
also, setting forth with certainty and definiteness the number, char¬ 
acter and postures of the alleged obscene pictures referred to 
6 in said indictment: for and upon the reasons and grounds 
stated in the supporting affidavit of said defendant hereto 
annexed. 

RICHARD P. EVANS, 

LOUIS G. GREGORY, 

Attorneys for Defendant. 


Supporting Affidavit. 


I, H. M. Bemelot Moens, on oath depose and say: I am the de¬ 
fendant in the above entitled cause, Criminal No. 34395, charged 
with having and exhibiting “forty certain obscene prints and pic¬ 
tures” * * * “in obscene, impudent and indecent postures” 

* * * “too filthy, obscene and disgusting to be further described 

herein.” 

The indictment in said cause does not inform me as to the par¬ 
ticular Statute or Law under which I am charged, nor does it inform 
me as to whether the trial under said indictment will be conducted 
as for a felony or for a misdemeanor, and I have no definite or cer¬ 
tain knowledge in that material regard, and the same is necessary 
for my proper defense, as I am advised. 

I further depose and say, that the description in said indictment 
of said alleged obscene picture- is to me so vague and indefinite as to 
preclude an identification by me of said pictures now, for the prepa¬ 
ration of my present defense, or hereafter, for security against a simi¬ 
lar charge in the future. 

I further depose that I am a citizen of the Netherlands, un¬ 
acquainted with the laws, customs and conventionalities of 
7 this country; that, as a scientist, so recognized and reputed 
in Europe and in this country, I have been engaged in scien¬ 
tific research work respecting the origin and development of human 
races, more particularly in the branches of Zoology, distinguished as 
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“embryology,” “paleontology” and “anthropology,” to the study 
of which I have devoted my life as an investigator and instructor, 
and in which it is requisite that I should have photographs of the 
human body, and its various parts and natural conditions, for in¬ 
struction and knowledge of comparative anatomy for students and 
investigators in the arts and sciences. While temporarily detained 
in this country by reason of the great war, I have directed my atten¬ 
tion and studies to the interesting and important types and charac¬ 
teristics of the mixed races, here, including their mixture of bloods 
of the Indian-Mongolian, Negro and White races. 

After an examination of more than Five Thousand (5,000) per¬ 
sons, I had quite a number of photographs of selected subjects taken 
and printed mostly, through courtesy, by U. S. Government pho¬ 
tographers in Government Departments, none by myself. ! Among 
these photographs were eight (8) subjects in nudes, in from one (1) 
to four (4) poses, all cold, clean, scientific pictures and postures, 
valuable for scientific, artistic and anatomical studies. 

These were all selected because of some distinguishing type and 
atavistic characteristic, which might not be discovered in the exami¬ 
nation of thousands of other subjects. 


My apartment, where I was about to establish a public studio for 
an incorporated society, was visited by a number |of secret 
8 agents of the Department of Justice, who were investigating 
my work and actions upon the absurd suspicion that I was 
a German Spy; and in their examination of my papers and;personal 
effects, they found many pictures, among them these nude scientific 
photographs; the two prosecuting witnesses, Corcoran and Priest, 


were two of said secret agents, engaged in such examination of my 
papers and effects. Subsequently, all of my papers and publications, 
containing convincing evidences of my scientific character and 
standing, and all of my said pictures and photographs, were seized 
and carried away by agents of said Department. Part of them were 
afterwards returned to me, but none of said nude photographs. 
Among said “nudes” were no obscene pictures in obscene postures as 
described in said indictment, in the words I have quoted; and I 
know not where any such obscene pictures were obtained, Or how I 
should be charged with exhibiting or having in my possession for the 
purpose of exhibiting, such, and so many, obscene and filthy; pictures 
in such obscene and filthy postures, as in said indictment stated. 

I further depose and say, that all of the nude photographs in my 
collection, were in the normal, scientific and anatomical poses and 
conditions of a large number of nude pictures contained in scien¬ 
tific works of Major R. W. Shufeldt, U. S. A., Dr. C. H. Stratz, of 
Holland, and Albert Friedenthal, of Switzerland and Germany, 
which were at the time in my said apartment, and, also, were seized 
and, as I am informed, were returned to the Library of the Surgeon 
General’s Office, from which they were loaned to me for my study 
and use. 

9 A lso, I had, there, a number of photographic representations 

of famous art productions, in the nude, valuable because of 
their deficiencies as well as excellencies for anatomical comparison 
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and study. Which, if any, and how many of the foregoing pictures, 
or what others, are intended by said indictment, is not therein dis¬ 
closed. * 

When published in my scientific books, my said scientific nude 
photographs could be in every home of my countrymen for study, 
without offense. 

Having no knowledge of ever having in my possession, or of ex¬ 
hibiting, any filthy, obscene and disgusting pictures, as described in 
said indictment, therefore, I need to be definitely informed thereof 
for my capable defense and protection. 

H. M. BERNELOT MOENS. 

Subscribed and sworn to before me this 28th day of January, A. D. 
1919. 

[seal.] S. WILLIAM MILLER, 

Notary Public, District of Columbia . 

Notice. 

Hon. John E. Laskey, U. S. District Attorney, Washington, D. C. 
Sm: 

Please take notice that the foregoing motion for a Bill of Particu¬ 
lars will be called up before the Chief Justice on Thursday 
10 morning the 30th instant, at the opening of the court. 


Very respectfully, 


mx :■ 


R. P. EVANS, 

Of Counsel for Defendant 


Service of copy of the foregoing motion and notice acknowledged 
this 28th day of January, 1919. 

JOHN E. LASKEY, 

# | By CHAS, W. ARTH. 

# 

Memorandum. 

February 1, 1919.—Motion for bill of‘ particulars denied; ex¬ 
ception. 

Motion for Leave to Plead Nolo Contendere, etc. 

Filed February 14, 1919. 


Comes now the defendant by his counsel, and, for and upon the 
reasons and grounds stated in said defendant's*petition and affidavit, 
hereunto annexed as a part hereof, showing that said defendant, 
although not guilty of the offenses charged in said indictment, is 
now precluded and prevented from presenting his full and fair de- 
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fense thereto, because of prejudicial methods of the prosecution, 
Moves the Honorable Court as follows: 

1. That defendant have leave to withdraw his plea of Not Guilty, 
and substitute in lieu thereof the plea of Nolo Contendere to said 

indictment, as charging a misdemeanor under Section 872 of 
11 * the Code of Laws of the District of Columbia. 

2. That, alternatively, if said plea of Nolo Contendere be not per¬ 
mitted and accepted, that the Court will reduce the defendant’s bail 
from the present sum of Five Thousand ($5,000) Dollars to a reason¬ 
able amount, and will continue the trial of this case to the April 
term and to a day certain, that the defendant may have means and 
opportunity for preparation of his fair and adequate defence. 

RICHARD P. EVANS, 

L. G. GREGORY, 

Attorneys for Defendant. 


Defendant’s Petition and Affidavit Supporting Motion 


To the Honorable Chief Justice and Associate Justices of the 

Supreme Court of the District of Columbia: ! 

Your petitioner, H. M. Bernelot Moens, defendant in the above 
entitled cause, respectfully shows to the Honorable Court : 

1. That your petitoiner is a native of Holland and a Netherland 
citizen, temporarily residing in the United States, to which he came 
in March, 1914, on his way to Japan and the Dutch East Indies, but 
was prevented from proceeding further than California, where he 
was when the great war broke out, his means and income becoming 
unavailable or valueless because of the German and Austrian dep¬ 
redations in Belgium and Lemberg, where his money was on de¬ 
posit, and in Galizia where oil properties of a Dutch-Polish 

12 Company in which he was interested, was located. ! 

That he endeavored to realize on his said money deposit and 
investment through Mr. Vanderlip, of the City National Bank; of New 
York, after vainly applying to the Netherland, Belgian, German 
and Austrian Legations in Washington, but without the least avail, 
and he, therefore, was compelled to abandon said intended trip, and 
has remained in this country awaiting developments in his said 
affairs. 

2. That as a gentleman and member of a notable Netherland 
family (See Genealogy of Distinguished Dutch Families, Oyen, 
Library of Congress. Class C. S. 817, Book 08, part 2: Moens, page 
333, Arms plate 58), it is unbecoming and humiliating tb make 
public mention of his private attainment, work and affairs, but the 
exigencies of this case demand it; and he prays the patient con¬ 
sideration of the Honorable Justices of this lengthy petition to the 
end that the Court may understand, appreciate and’ remedy the un- 
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precedented prejudicial situation brought about by the indiscreet 
and improper conduct and methods of certain representatives of 
the Department of Justice, and of the District Attorney’s office as he 
is informed, whereby this defendant’s witnesses have been ap-. 
proached, intimidated and prejudiced to such an extent that, al¬ 
though he is not guilty of the offense charged in the indictment, 
herein, he is at this time precluded and prevented from presenting 
his full and fair defense thereto, and must ask leave to tender a plea 
of Nolo Contendere. That said plea had been offered to but refused 
by the District Attorney. 

.13 3. That your petitioner is a scientist by choice, education 

and profession; that since childhood he was interested in Zo¬ 
ology and Botany; specialized in their study, and especially in the 
origin and descent of mankind. That he was educated in Dutch 
schools and in the Royal Military Academy (Holland); had much 
private study; entered, and graduated from the Royal Prussian 
Academy of Forestry, which ranks as a German University, and his 
Diploma conferred upon him the equivalent of the Doctor’s degree of 
American colleges; that he continued his studies by much traveling, 
visiting the lands and museums where ancient remains of human be¬ 
ings could be found. In 1906, he began his work about the “Origin 
and Development of the Human Races,” and in 1903 it had attracted 
such attention that it had leading articles in “Le Matin,” of Paris, 
and other publications, and at least one American book (“Some 
Phases of the Negro Question”, Melick, 1908) comments on his 
work and mentions the interest of the Queen of Holland in his 
scientific researches in said lines. 

That your petitioner, being an educated man of the superior in¬ 
struction, has knowledge of art, music, medicine, and languages, of 
which he speaks four—the Dutch, French, German and English, 
but the English not so well as the others. 

4. That your petitioner’s established reputation as a scientist, 
procured for him from his Government special introductions to the 
Embassies and Consular officials abroad. Such introductions would 
give to an American scientist visiting his country every govern¬ 
mental consideration, assistance, facility and material for his study 

and work, without impertinent inquisition into his private 
.14 aff airs, i but here it appears not to be s o • possibly because 

of the war conditions. However, he has received some of¬ 
ficial courtesies, and much injustice, persecution and damage, as 
hereinafter more particularly set forth. 

5. That your petitioner being necessarily detained in this country, 
by economizing the small means he had "with him, and with such 
employment as he was able to obtain, had opportunity to investigate 
and study the very interesting American mixed races—the Indian- 
Mongolian, the Negro and White mixed bloods: their atavistic types 
and origin, and their physical, mental and moral traits, habits", at¬ 
tainments and possible development. 

To make an original study of the flowers, the birds and the 
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beasts, it is necessary to go among them and to have intimacy and 
friendship with them; and so, your petitioner went among these 
people of the mixed races, in California, Panama, and Oklahoma, 
at New Orleans, Tuskegee, St. Louis, and in this city. He visited 
and observed them in their schools, hospitals, insane asylums, pris¬ 
ons, churches, theatres, meeting places and homes; at the pleasant 
residences of many educated, charming and refined people,: among 
the ignorant and the poor and at the hovels and haunts of poverty, 
vice and crime—sometimes under police protection. And one must 
have sympathy, patience and complaisance with their virtues and 
troubles, their faults and vices, to obtain their confidence—-without 
which their lives are a sealed book and original study impossible. 
And a white man going among them is viewed with suspicion, as 
being a police detective, a “slap-doctor”, a preserver of babies 

15 in alcohol, or something bad for them. To talk freely with 
them is not easy, to photograph even their faces is extremely 

difficult. i 

And so, it took more than three years of the petitioner’s time, 
largely spent in care for the sick, help for the unemployed, sympa¬ 
thy, kindness and concern in their troubles, affairs and pleasures, 
to secure their confidence and interest in his scientific study of their 
races. Prominent colored persons becoming greatly interested in¬ 
corporated an Afro-American Anthropological Society, and arranged 
for a public studio, and petitioner had just reached the ideal point 
for the effective and successful prosecution of such research work, 
at an institution which would have become .widely known add con¬ 
tributed to under the prestige of his established reputation, when 
the prosecution—and its methods of conducting the same—com¬ 
pletely destroyed the entire enterprise, and threatens to destroy his 
reputation and life’s work. ! 

Petitioner further shows that the recitals in this paragraph are in 
explanation of so much of his conduct and association with the 
colored people as raised the suspicion in the Department of Justice 
that he was a “German spy”, which occasioned this prosecution for 
having and exhibiting obscene pictures. And had he been permit¬ 
ted to have fairly and quietly explained his actions and exhibited 
his proofs (as ah American would be politely invited to do in Hol¬ 
land) to an educated, reasonable, fair-minded gentleman, having 
ability and authority to judge the case, this prosecution need not 
have happened. 

6. Petitioner further shows as to his suspicious activities, that while 
in California he was invited to lecture before the “Southern California 
Academy of Sciences”, which he did at Los Angeleis, and 

16 his lecture with illustrations appeared in its Bulletin issued 
in July 1914. He secured a small paying position at Pahama ; 

and while there he was officially invited to lecture before the Medi¬ 
cal Association of the Canal Zone; and his lecture there is published 
with illustrations in the printed proceedings of said association dated 
April, 1915, and the same is on file in this court with the deposition 
of Colonel H. D. Snyder, U. S. A. 

2—3306a 
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He also delivered a public lecture, at the invitation of the Swedish 
Consul and others, which was reported in Panama papers of April, 
1915, of which he has part copies. Also the privilege was accorded 
him there of visiting the Santo Thomas Hospital and examining 
the patients and infants. And he there discovered the only known 
case in science 'proving human descent from the proto-man, by an * 
Atavisme in a mired race man, of which he has an X-ray photograph. 
And at other places in the United States the newspapers noticed his 
visits as a scientist engaged in research work, some of which papers 
he has. And never has he sought such publicity, but he himself 
has been sought for scientific information. And he has been ten¬ 
dered decorations which he has declined. 

7. Your petitioner further shows that about June, 1916, he 
received an appointment as a scientific agent for the Roxana Oil 
Company, a subsidiary company of the Royal Dutch Oil Company 
of the Hague and London, England, at salary and expenses of Three 
Hundred Dollars ($300) per month, and at that time his money 
had been reduced to about $300.00, although previously he had 

done some translations for a U. S. government official, and 

17 some scientific work—notably investigating the properties of 
the Golden Rod as a purveyor of hay fever, which he found 

and reported is innocent in itself, but receives and retains pollen of 
pernicious weeds; but the fees were very small for such work. 

That his duties as such scientific agent of the Roxana Oil Com¬ 
pany required his presence at Washington, where he could have 
consultation with the government experts, reports and publications 
as to the oil bearing lands, and it brought him in close acquaintance 
with numerous scientific gentlemen in the government service, ex¬ 
perts in their several lines. He, also, had time at his disposal to 
prosecute his scientific investigations among said mixed races, as a 
zoologist, specializing in the branches of embryology, paleontology 
and anthropology. 

8. Your petitioner further shows that for knowledge and instruc¬ 
tion respecting the origin and development of human races, and 
comparative anatomy, for students and investigators, it is necessary 
io have photographs" of the human body, and its various parts and 
natural conditions. That your petitioner has reviewed in a scientific 
way many thousands of subjects in different countries. In this city 
he" so examined more than 5,000, mostly school children, from 
among whom he secured a few very valuable types. That he had 
made many protographs, mostly by United States Government 
photographers, in the government studios, through the courtesy of 
proper officials. That he took no single photograph himself of any 
person at any time, but he posed the subjects and models for the 
best scientific and artistic results, which can be combined by one 

having a good knowledge of anatomy and art, and the photo- 

1 8 graphs were taken decorously in his presence. 

Only eight (8) nude subjects were photographed, in from 
cne (1) to four (4) poses, all cold, clean scientific pictures, demon- 
stratiAg some particular characteristic or type valuable for his work. 
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They were printed in duplicate, mostly, for security against! damage 
or loss of one, and of the plate, which, in some instances being gov- * 
eminent property, might not be available for his publication m his 
home or foreign lands. That these nude poses were in the normal 
and approved postures contained in standard scientific works of 
Major R W Shufeldt, (M. D.) U. S. A., Dr. C. H. Strata of Holland 
and Prof. Albert Friedenthal of Zurich, which were loaned to him 
from the Library of the Surgeon General, U. S. A., and were taken 
from his rooms, together with all his papers and pictured by the 
agents of the Department of Justice. 


9. That among petitioner’s said papers were (1) his Passport, 
dated March 8, 1906, officially describing him as follows: 

“Mr. H. M. Bemelot Moens, Inspector of the waters and forests, 
Professor of Zoology and Botany of the Superior Instruction, native 
cf Helder, subject of the Netherlands;” I 


(2) front pages of Le Matin, the celebrated Paris paper, dated March 
19, and May 23, 1908, containing leading articles (one with tn'g 
picture) upon his scientific researcn work; (3) the American publi¬ 
cations and papers hereinbefore mentioned; (4) his said Diploma, 
dated March 31, 1900, from the Royal Prussian Academy |of For¬ 
estry, ranking as a German University, and giving him the ■ equiva¬ 
lent of a Doctor’s degree of American colleges: (5) an official 
19 certificate under seal of the Netherlands Embassy, dated 
April 27, 1914, stating as follows: 

“The Royal Netherlands Minister to the United States certifies 
that bearer of this letter of recommendation is Mr. H. M. Bemelot 
Moens, Netherland citizen, Professor in Zoology and Botany, who 
has occupied in the Netherlands his professorship with rare distinc¬ 
tion, and is known by the Netherlands authorities as a man I of rare 
value and learning;” j 

(6) a scientific publication of this defendant, published in 1|911, in 
several languages. 

Yet, notwithstanding all of these described documentary proofs, 
and, further, the more recent official certificate of the Netherlands 
Embassy, annexed hereto, as a part hereof, marked “Exhibit A”, 
certain representatives of the Department of Justice, and of the Dis¬ 
trict Attorney’s office, as petitioner is informed and believes, having 
knowledge of said documents, have been and are circulating (among 
ether vile and slanderous reports) wilfully false statements; to the 
effect, that the petitioner is not a scientist, that he is not a professor, 
that he is a German and a German spy, and on the German payroll 
at $300 per mopth and that his scientific research work is pretended 
and fraudulent: all this being calculated to intimidate and prejudice 
petitioner’s witnesses, and to influence possible jurors who might try 
his case. 

10. Petitioner further shows, that on, to wit: October 25, 1918, 
he was brought before eight or ten persons at the Department of 
Justice who subjected him to a “3rd degree” for four hours. He was 
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. charged with being a Prussian, an Austrian, a German spy, and an 
enemy propagandist among the colored people; he was deluged with 
questions, assertions, contradictions. He could not under- 

20 stand some of what they said because he has to think slowly 
in English, and many words he must go to the Dictionary 

for. Finally, after trying vainly to explain to them his business and 
scientific work, to finish the matter as he thought, he told them they 
could come to his rooms and examine his work. Four of them went 
with him, including the two prosecuting witnesses Corcoran and 
Priest, and they examined his books and papers and pictures in¬ 
cluding the said nudes which were in a drawer of his desk, where 
they were placed for privacy and safekeeping; they examined his 
effects, even his shirts. At the time, he explained to them fully the 
character of his research work and the scientific value, use and neces¬ 
sity of said pictures for types and characteristics. They left him that 
evening but the next day he was again called before said inquisitors 
at the Department of Justice and subjected to another four hours'* 
3rd degree. Statements were made to him that he did not under¬ 
stand, and he was laughed at when he asked for explanations; he 
was contradicted, jeered and insulted; he was charged with being 
a spy, a propagandist, a “fake” scientist, and that his anthropology 
was “bunk”; that he “played in the bushes” and “nests” ana “pri¬ 
vates” : the meaning of the above quoted words he did not then un¬ 
derstand, but they have since been explained to him, by his counsel 
as slang words implying fraud and pervert conduct. 

At last, in disgust with their ignorance, conceit and insults he 
told them that as they claimed to know so much better than he about 
Art and Science, Europe, Holland, and his own affairs, they could 
have everything as they wanted it, they could have him a" spy, a 
bunk, or anything they pleased. They apparently based all 

21 their superior knowledge of the fact that one of their number 
(a small, vulgar fellow) had at some time been in Holland. 

Again they released him, and he returned to his rooms. 

The following day they came and took away all his papers, books 
and pictures, and arrested him for “exhibiting” the nude pictures 
to said Corcoran and Priest, two of the Department agents who 
went there to examine his work. 

That your petitioner had no thought that said nude pictures were 
objectionable is shown by the fact that he did not destroy or conceal 
them after the first visit of said agents, as he could easily have done. 
They could be printed in books like Shufeldt, Strata and Frieden- 
thal (whose pictures are mostly entirely nude white females) and 
be in every home in Holland, for study, without offense. 

These pictures were not seen, except by accident, but by profes¬ 
sional persons, interested in his research work. Even most of the 
nude models did not see their own nude photographs. He had to 
keep them somewhere until he should complete his collection for 
his scientific books, and he did not have them for exhibition. 

They are scientific pictures for scientific purposes and studies, and 
are in no way obscene or indecent. 

11. Your petitioner further shows that at the time he was arrested 
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he was not well. He was a Hollander and when taken to the Station 
House, he sent to his Embassy and two representatives soon came 
from there, but could accomplish nothing. He had saved from his 
salary and expenses from the Oil Company a little more than Six 
Thousand Dollars ($6,000) which "was in bank, upon cer- 

22 tificates of deposit which the Department of Justice Had taken 
from him and it was several days before he could get them. 

That he was kept in the Police Station all night with no bed (but 
iron spring without mattress) and no covering, which he asked for 
but they did not give him. The place was cold and he was chilled, 
and it increased an inflammation of right ear with which he was 
suffering. The next morning he was taken to Police Headquarters 
and photographed as a criminal; from there to the Police Court, 
where he was manacled to another prisoner and taken to Jail. 

There for five days he suffered with his inflamed ear,| without 
treatment, the physician there stating he had no instrument and 
promising, repeatedly, to get same and treat the ear, but failing to 
do so; and the ear is now very troublesome. 

Subsequently, he was taken to Court and required to deposit Five 
Thousand Dollars ($5,000) of his money for bail, where it still is, 
and a reduction has been refused, although he is infoniied that 
others indicted under the same law are only required to deposit Five 
Hundred Dollars ($500) bail. And he has been hampered in pre¬ 
paring his defense because of said large bail being required. 

> That after his release on bail, it was arranged between the Nether- 
land legation, the Department of State and the Department of 
Justice, that the charge against him would be dropped, and he 
should leave the country, but the agreement fell through! because 
the District Attorney objected to it, as he is informed and be¬ 
lieves. 

That petitioner has traveled in Russia, and Turkey, and Egypt, 
and Africa, and in some barbarous places, but never has 

23 known of such treatment to a scientific gentleman from a 
friendly country. 

12. That your petitioner has been threatened that if he should 
stand trial there would be twenty (20) young colored girls in court 
to testify against him at said trial that he had acted in a filthy per¬ 
vert way with them; later this was reduced to twelve (12) girls, and 
the last time it was said to be three (3) or four (4) girls; and 
that he could escape such disgrace only by pleading guilty, paying 
Twenty-five Hundred Dollars ($2,500), and leaving the country. 

. Your petitioner solemnly declares that such charge is false and 
slanderous, and if any one girl should so testify it would be false 
swearing; superinduced by the said indiscreet and improper meth¬ 
ods of the aforesaid agents, consisting of misstatements, intimidation 
and persuasion, which has occasioned the following conditions, as 
he is informed and believes: 

A. A most material witness for the petitioner, an educated, re¬ 
fined lady, of irreproachable character, has been so intimidated by 
threats of prosecution, loss of position and disgrace, that she has 
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stated that she will not live to go upon the witness stand, if subpoe¬ 
naed as a witness for defendant. 

B. A most material witness for the defendant, an educated man 
in departmental service, has stated that because of threats of prose¬ 
cution and loss of position, he dare not testify favorably towards 
defendant if subpenaed as his witness: 

C. Another material witness for defendant, who posed nude, has 

been approached, and threatened and importuned to change 

24 her testimony from favorable to unfavorable towards defend¬ 
ant, but refused to do so, but because of such intimidation 

has become so nervously overwrought that she cannot undergo the 
stress of testifying in court at this time: 

D. That others of petitioner’s material witnesses have been so 
approached, threatened and importuned, to alter their testimony 
from favorable to unfavorable towards the defendant: 

E. That an 83-page document, containing defamatory, false and 
slanderous statements against him, has been circulated (officially) 
among many of his scientific friends, who were to be called by him 
as witnesses in his behalf, and in consequence many of them have 
been so intimidated and prejudiced, that their testimony is at this 
time unavailable to him: 

F. That other persons, less educated and of weaker dispositions, 
have been so approached and influenced that their testimony will be 
unreliable, either as witnesses for the defendant or for the govern¬ 
ment: 

G. That a material witness for the defendant, under subpoena and 
liable to be placed on the witness stand at the trial, -was approached 
by an Assistant District Attorney and by him told as facts the vile 
and slanderous reports as aforesaid, and was thereby, prejudiced 
against the defendant: 

H. That a Special Assistant District Attorney, employed espe¬ 
cially in this case, (as petitioner is informed) has been "active in 
such prejudicial conduct and propaganda against defendant, as is 
particularly evidenced by the following item appearing in a local 
paper under date of January 25, 1919, as follows: 

25 “Mr. James A. Cobb told of the work of the Legal Commit¬ 
tee, the most recent of which has been the prosecution of the 

impositor ‘Prof.’ Moens, of Holland, 'whose activities Mr. Cobb de¬ 
serves the credit of ferreting out.” 

• This announcement of said Assistant District Attorney Cobb, was 
made at the annual meeting of the National Association for the 
Advancement of Colored People, whose large membership is com¬ 
posed of prominent persons both white and black, and it was well 
calculated to prejudice and influence the minds of witnesses and 
jurors. And from some source has been widely circulated the in- 
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famous roport that this defendant caused the recent death of Mr. 
Warren, the colored photographer, (who never photographed a single 
subject for petitioner), in order to “suppress his testimony” and 
“avoid paying him Five Thousand Dollars ($5,000)” for services. 

I. Important evidence in petitioner’s case, which he placed in the 
hands of one of his counsel, was surrendered to the United States 
District Attorney under threats, and petitioner apprehends! and be¬ 
lieves that it will not be available at a present trial. And that an 
important letter of introduction to U. S. Consuls, given to him (in 
connection with Mr. Mrasec, of the Roumanian Mission to the 
United States, and director of the Roumanian Geological Survey) by 
the Director of the U. S. Geological Survey, certifying petitioner’s 
scientific status has been taken from petitioner by agents of said 
Department of Justice and withheld from him; and the said Director 
has been by them prejudiced against him, as he is informed and 
believes. 

• _ i 

13. Your petitioner further shows to the Honorable Court, that he 
was no sympathizer with Germany during this horrible war; 

26 that his father was Commander in the Royal Dutch Navy, 
and your petitioner was instructed in the Royal Military 

Academy (Holland) and their only apprehension was of the aggres¬ 
sive militarism of the German Empire. That when the war broke 
out he was in this country, on his way to Japan and the Dutch East 
Indies, on his scientific investigations (as before stated) and he was 
neutral like the United States; but he became disgusted at the lack 
of honor of Germany when they invaded Belgium, and, afterwards, 
when his friend and countryman, the artist, Th. van Waterschoot 
van der Gracht, returned here from Belgium and assured petitioner 
that the horrible outrages against the Belgian cities and peoples were 
true, as reported in the newspapers, your petitioner was horrified at 
such inhumanity and vandalism and was willing to fight:against 
them; that everything he did for the Roxana Oil Company was 
against Germany, as said company was the faithful friend ana helper 
of the enemies of Germany before the United States joined with them, 
and after. That he personally presented to the Red Cross Society 
in this city, two designs for posters, drawn by said artist, one of 
which exhibited an attack by German airplanes upon a Red Cross 
Hospital; that he reported to the District authorities, and to ihe De¬ 
partment .of State, his business and scientific work, and the same was 
well known; that his bank account has been open to inspection of the 
authorities, and has been examined by the agents of the Department 
of Justice; and other than the fees, salary and expenses hereinbefore 
described, he had but two or three transactions, namely, once he 
loaned Two Thousand Dollars ($2,000) (out of his said savings from 
his salary from the Oil Company) to John R. Magruder, of 

27 this city, without interest, and the same has been repaid and 
deposited; once he loaned One Hundred Dollars ($100) to a 

woman in need, which has not been repaid; and he has a loan of 
Three Hundred Dollars ($300) outstanding to a U. S. employee for 
which he has a note not yet due. And yet, he is informed and be- 
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lieves, that the agents of said Department of Justice have spread 
around the report that he received large money payments from mys¬ 
terious persons and paid out such sums to other unknown persons— 
presumably all German Spies. 

Your petitioner’s country, Holland, had only six millions of peo¬ 
ple, and gave hospitality to a million and a half poverty-stricken 
Belgians; and petitioner had thought that this great country of one 
hundred millions of people, would welcome and appreciate a single 
Hollander, who was devoting his scientific knowledge and humani¬ 
tarian sendees towards the solution of that greatest problem of the 
future—the evolution of the many races and mixed-races of the 
world, who should be guided and educated in ways of peace and not 
violence, and in constructive, not destructive, co-operation. 

14. Your petitioner further shows, that he is informed and be¬ 
lieves, that the “moral pervert” report and scandal, officially circu¬ 
lated against him, is based upon the say-so of a single young colored 
woman, who was an interesting study because of her contradictory 
qualities of good and bad, and unusual musical talent; she had 
Indian-Mongolian characteristics and he had her photographed in 
two poses; she stole from him and he forgave her; she brought a 
light colored man (who spoke some French) and asked to be photo¬ 
graphed with him, indecently, and petitioner refused; and finally 

she came late to his rooms and suggested a pervert practice 
28 which petitioner refused, and he then discovered she had six 

or eight men on his back porch waiting to take a flash-light 
photograph of them; he told the colored girl to run for the police, 
believing them robbers; and he frightened them with a gun without * 
any cartridges, and they said they were detectives looking for a 
wifeless outfit on an apartment house nearby; which was a lie. He 
thus found out that said young colored woman was assisting the said 
agents to make trouble for him. 

15. Your petitioner further shows that he has had under his in¬ 
struction thousands of young men and women, and has been con¬ 
stantly active in his scientific and educational work for more than 
twenty (20) years (in this District more than three years) and to 
his knowledge not a single complaint has ever been made against 
his correct professional conduct; and he has never before been in 
any court, nor ever been subjected to such insults and disrespect; and 
every American scientist, artist, and professional gentleman, could 
visit his country and conduct himself as has your petitioner here, 
and have much honor and no reproach. 

16. Your petitioner further shows that because of his vicious and 
unnecessary arrest and prosecution he lost his said position with the 
Roxana Oil Company, and since October, 1918, has lost his salary 
and expense money of Three Hundred Dollars ($300) per month, 
and will continue to lose the same; that most of his scientific pictures 
have been mutilated and ruined; his health has been impaired; his 
prospects for successful scientific work in this country have been 
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put an end to, and his reputation blemished throughout the 
world. ! 

29 Further, that he has recently met with an accidental in¬ 
jury that necessitates a surgical operation, and he has not 

sufficient remaining means for the expenses of same; his costs of 
living and of his defense in this case, other than the Five Thousand 
Dollars ($5,000) bail he has on deposit in this Court. And peti¬ 
tioner is informed and believes that in other similar cases only Five 
Hundred Dollars ($500) has been required, as hereinbefore stated, 
and he represents that it would be only fair and just that the bail in 
his case should be reduced to a reasonable amount, that he may have 

use of his money for the necessary purposes aforesaid. 

\ * . ; £ 

17. Your petitioner further shows, that when this case was set for 
trial to wit: December 16, 1918, his full and fair defense was ready 
to be presented; but, that the conditions existing at this time, as 
specifically stated in paragraph 12 of this petition, through the said 
indiscreet, improper and prejudicial conduct and propaganda, of said 
alleged Departmental agents, and others, he is at this time precluded 
and prevented from presenting such full and fair defenses as is his 
lawful right: that the community, Departments of the Government, 
and even the Court House, as he is informed and believes, is rife with 
the aforesaid false and slanderous reports, so officially circulated, and 
a trial of his case at this time would be unfair, unjust and a mere 
form and travesty. 

That your petitioner has complete and abiding confidence; in the 
integrity, impartiality and fair judgment of this Honorable; Court, 
as is evidenced by this petition: 

Wherefore, your petitioner prays: 

• 

30 1. That he be permitted and allowed to withdraw his plea 

of Not guilty, and enter in lieu thereof his plea of Nolo Con¬ 
tendere to a misdemeanor under Section 872 of the Code of Laws for 
the District of Columbia. j 

s ;' 

2. That, thereupon, the Court in passing judgment will take into 
charitable consideration all of the averments of this petition showing 
the petitioners citizenship, his scientific standing, his previous good 
character, his good intent and purpose, his financial and physical 
condition, and the situation existing, and show him judicial leniency. 

3. Alternatively: that the Court will reduce petitioner’s bail to a 
reasonable sum; and, thereupon, will continue the trial of this case 
to a day certain at the April Term of this Court, that he may have 
means and opportunity to counteract the existing prejudicial Condi¬ 
tions, and prepare his full, fair and adequate defense. 

H. M. BERNELOT MOENS. 

RICHARD P. EVANS, 

L. G. GREGORY, J 

Attorneys for Petitioner. \ 


3—3306a 
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I, H. M. Beraelot Moens, being first duly sworn depose and say: I 


have read and know the contents of the foregoing petition by me 
subscribed; that the facts therein stated of my own knowledge are 
true and the matters stated on information and belief I believe to 
be true 

H. M. BERNELOT MOENS. 


Subscribed and sworn to before me this 13th day of February, 
A. D. 1919. 

[seal.] ; S. WILLIAM MILLER, 

Notary Public, District of Columbia. 
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Notice to Counsel. 


To Hon. J. E. Laskey, U. S. District Attorney, Washington, D. C. 
Sir: 


Please take notice that the foregoing motion will be presented to 
the Honorable Chief Justice of this Court, for hearing on such day 
and date as he shall designate as being mutually convenient. 


RICHARD P. EVANS, 

L. G. GREGORY, 

Attorneys for Defendant. 


Service of copy of the foregoing motion acknowledged this 14th 
day of February, 1919. 

| BOLITHA J. LAWS, 

. For the 17. S. 


Defendant's Exhibit A. 


Koninklyk Gezandschap, 


Der Nederlanden. 



The Netherland Legation at Washington, D. C., certifies that Mr 
Herman Marie Bemelot Moens born at den Helder, Holland, on 
September 25,1875, possesses the Netherland nationality. 

Mr. Bemelot Moens, thereto appointed by the Netherland Gov¬ 
ernment, has given courses in Zoology and Botany in Gov- 
32 emmental and Municipal institutions of the Superior Instruc¬ 
tion in the Netherlands from September 1900 until September 
1902 and from November 1903 until January 1906. Mr. Bernelo 4, 
Moens fulfilled his duties in the most honorable fashion and was 
greatly appreciated both as scholar and pedagogue. 

The Department of the Interior of the Netherlands testifies that 
his knowledge of natural sciences, his ability for teaching and his 
org anizin g talent, as shown by the thorough re-organization of the 
Museum of National History of the City of Maastricht, Holland, 
nave won for him the spontaneous and fully deserved praise of the 
competent authorities. 








_ _ 
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? erne * ot Moens came to the United States from Holland in 
1914 with a recommendation from the Minister for Foreign Affairs 

at the H ague to the Netherland diplomatic and consular officers 
abroad. 

Washington, D. C., November 10th, 1918 


The Netherland Charge D*Affaires, 

(Sig.) W. DE BEAUFORT. 

[Seal Legation Netherland.] 

(Authenticated by Certificate of the Department of State, IF. S. A.) 
33 Supreme Court of the District of Columbia. 

Monday, March 10", A. D. 1919. 

The Court resumes its Session pursuant to adjournment, Mi*. Chief 
Justice McCoy presiding. 



Motion for Continuance 
Filed March 19, 1919. 


Upon consideration of the motion filed in this case 
named defendant for leave to withdraw plea of Not Guiity 
fore entered in this case and substitute a plea of NolJe Contendere, 
and which motion was argued and submitted to the Court on 
day March 8" 1919, it is by the Court this 10" day of March, 
Ordered that said motion be and the same is hereby overralec 
it is further ordered that the bail in this case be reduced to 
thousand ($3,000) dollars; and thereupon this case is set f< 
on the 24" day of March, 1919. 


****** I* 

Comes now the defendant by his counsel and moves the Honorable 
Court to grant and order a continuance for the trial of said cause 
from the 24th day of March, 1919, the date now set for said trial, to 
the 26th day of May, 1919, for and upon the reasons and grounds 
set forth in the supporting affidavit, herewith. 

RICHARD P. EVANS,! 
Attorney for Defendant. 

\ t 

34 Affidavit Supporting Motion for Continuance. 


*• • • - '• . . -lx ]: • t ...v : 

I, Richard P. Evans, on oath depose and say: I am attorney for 
the defendant H. M. Bemelot Moens, and I find it to be impossible 
for me to prepare and present a proper, fair and full defense in his 
behalf on the 24th day of March, 1919, the day set for said trial be¬ 
cause of the following conditions, namely: 







— 











20 HERMAN M. B. MOENS VS. UNITED STATES. 

1. For and upon all the grounds and reasons set forth in the pe¬ 
tition of the defendant filed in this cause February 14, 1919, in 
support of motion to substitute plea of Nola Contendere, etc., except¬ 
ing the lack of funds for use in preparation of said defense, which 
the court has remedied by reduction of defendant’s bail from $5,000 
to $3,000 by order of to wit: March 10, 1919, which refund of 
$2,000 defendant received March 11, 1919: that the possession of 
said money enables the defendant now to proceed with the prepara¬ 
tion of his defense which lack of sufficient means had hindered his 
doing. 

2. That a most material witness for defendant namely, Hon. W. 
W. Hastings, Member of Congress from Oklahoma, left this country 
for France immediately after the adjournment of Congress, and will 
not return until about the 15th of May, 1919, as affiant is officially 
informed: and, that said witness would testify at said trial, under 
rulings of the court, to the scientific standing and research work of 
the defendant in Oklahoma, tending to prove that the pictures 
described in the indictment, herein, are scientific and not obscene, 
and that the character is good. And there are other absent wit¬ 
nesses for the defense who are expected to return to this 

35 jurisdiction on or before May 15, 1919. 

3. That Charlotte E. Hunter, of this city, would be a material 
witness for the defendant, because she had been very active in as¬ 
sisting the defendant in his scientific research work, and secured 
for him many subjects for examination and photographing, includ¬ 
ing nudes: organized and, had incorporated an Afro-American An¬ 
thropological Society and adopted one of her own properties for a 
Studio for such Society; and she was formerly interested and active 
in assisting in this defense, and was to testify to the proper, scientific 
work and conduct of defendant, all tending to show that the pictures 
described in the indictment are scientific and not obscene: and the 
identity and whereabouts of numerous other material witnesses for 
the defense, who were examined by, and posed or were photographed 
for the defendant, but are at present unknown to defendant and af¬ 
fiant, are known to said witness Charlotte E. Hunter, as affiant is 
informed, who was expected to and relied upon to furnish the same 
for the defense, but said witness Charlotte E. Hunter has become 
influenced and pledged, presumably through fear of her own indict¬ 
ment, not to in any way assist, inform, meet or communciate with 
defendant or his counsel, and refuses to do so, and has refused to tes¬ 
tify as such witness under threat of suicide if subpoenaed: that con¬ 
sequently, said witnesses will have to be found through employment 
of proper agents, for which purpose defendant now has the necessary 
means, but it will require considerable time to identify and locate 
them: that the testimony of such witnesses would show the correct, 
proper and scientific conduct of the defendant, and tend to prove 

the pictures described in the indictment are scientific and 

36 not obscene. 

5. That it is necessary to the fair and proper defense of this case, 
in affiant’s opinion, to secure the personal attendance or depositions 
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of material scientific witnesses in distant cities, to wit: St. Louis, Mo., 
and elsewhere, and that personal visits to said cities for consultations 
with said witnesses, will be necessary, and will require a substantia] 
continuance of said trial, and without which I will be unable to make 
sufficient preparation for the fair defense of this case. 

RICHARD P. EVANS. 

Subscribed and sworn to before me this 19th day of March, 1919. 
[seal.] S. WILLIAM" MILLER, 

Notary Public, District of Columbia . 

To Hon. John E. Laskey, U. S. District Attorney, Washington, D. C. 
Sm: 

j - ■, »; 

Please take notice that the foregoing motion will be fil< d for hear¬ 
ing by the Court, on such earliest day and date as counsel can be 
heard. 

RICHARD P. EVANS, 

Attorney for Defendant. 

Service of copy of the foregoing motion acknowledged 
37 this 19th day of March, 1919. j 

CHAS. W. ART?, 

, Ass’t U. S. Atfy,\D. C. 




Motion to Produce Books and Writings . 
Filed March 19, 1919. 


Comes now the defendant, H. M. Bemelot Moens, by his counsel, 
and moves this Honorable Court for an order upon the United States 
Attorney for the District of Columbia, to produce at the opening of 
the trial of said cause the following books and writings, which con¬ 
tain evidence pertinent to the issues in said cause, and which were 
taken from the possession of the defendant by the agents of the plain¬ 
tiff—United States—and are now in its possession, control and power 
namely: 

1. Papers on inter-racial problems; Library Congress. H. T. 

1506 U. 6. 1911. July 26-29. " r j 

2. Studies of the Human Form. By R. W. Shufeldt, M. D. Li¬ 
brary Surg. General. 

4 

3. Die Dastellung des Menschlichen Korpers in der Kunst. By 
Dr. C. H. Stratz. Library Surg. General. 

4. Die Schoenheit des Weiblichen Korpers; Den Muttem, 
Aerzten und Kiinstlem gewidmet. By Dr. C. H. Stratz. ^Library 
Surg. General. 
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5. Das Weib im Leben der Volker. 2 Vols. By Albert 
Friedenthal. Library Surg. General. 


6. Letter of Geo. Otis Smith, Director of U. S. Geological Survey, 
introducing defendant and Mr. L. Marzec, member of the Rou¬ 
manian Mission, to U. S. Consuls. 


(In files of Department of Justice.) 


And, also, the following official writings, relating to the defendant, 
containing evidence pertinent to the issue in this case, and in the 
possession, control and power of the plaintiff—United States— 
namely: 


1. Paper writing dated November 5, 1918, from W. A. J. M. van 
Waterschoot van der Gracht, entitled—"Short History of Connec¬ 
tions between H. M. Bemelot Moens and Roxana Petroleum Com¬ 


pany. 


2. Said Company’s files of correspondence with Mr. H. M. Beme¬ 
lot Moens, the defendant. 


(In files of Department of Justice.) 


I hereby certify chat I consider the production of the foregoing 
described books and writings at the trial of this case necessary $nd 
essential to the fair and proper defense of the defendant, and that 
they constitute material, relevant and competent evidence in his 
behalf, in this case. 

i RICHARD P. EVANS, 

i . Attorney for the Defendant. 


Notice to U. S. District Attorney. 


Hon. John E. Laskey, U. S. District Attorney, Washington, D. C. 


Sir: 


Please take notice that I shall present the foregoing motion to the 
Chief Justice in Criminal Court No. 2 at the opening of the Court 
on Friday March 21, 1919, or as soon thereafter as counsel can be 
hcsrd 

RICHARD P. EVANS, 
Attorney for Defendant . 


A cknowledgment. 


Service of copy of the foregoing motion is hereby acknowledged 


this 19th dav of March, 1919. 

j 7 


CHAS. W. ARTH, 

Ass’t TJ. S. Att’y, D. C.' 
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Motion to Quash Indictment. 

Filed March 22, 1919. ! 

* * 4c 4c • * 4c '| 4: 

i' ' . 

Comes now the defendant, H. M. Bemelot Moens, by his counsel, 
with leave of Court first had and obtained, and moves the court to 
Quash the Indictment, herein, for and upon the following reasons 
and grounds: 

‘ £ r 

First. That the facts as stated in said indictment are not 
40 sufficient to, and do not constitute a crime or misdemeanor. 

Second. That there is not any criminal offense plainly, formally 
and substantially described in said indictment. 

Third. That said indictment fails to charge defendant with any 
crime or misdemeanor, in that all the allegations of said indictment 
may be true and yet no offense have been committed. I 

i 

Fourth. Because said indictment is otherwise defective, informal 
and insufficient. 

RICHARD P. EVAN$, 
Attorney for Defendant. 

i 

, ' j 

Notice to District Attorney. 

Hon. John E. Laskey, U. S. District Attorney, Washington, D. C. 

Sir: j ■ 

Please take notice that I have filed the foregoing Motion to Quash 
the Indictment in this case for hearing forthwith, or upon the day 
and date to be set down at your instance, with notice to me. 

RICHARD P. EVANS j 
Attorney for Defendant. 

j 

Acknowledgment. 

Receipt of copy of the foregoing Motion to Quash Indictment 
acknowledged this 22nd day of March, 1919. 

CHAS. W. ARTH, 

Ass't U. S. Atfv, D. C. 

V * I 


41 


Memorandum. 


March 22, 1919.—Motion for continuance overruled; motion tc 
produce overruled, except as to certain papers in possession of the 
District Attorney; motion to quash overruled. 
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Supreme Court of the District of Columbia. 

Tuesday, April 1", A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

* * * * * * * 

Come again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited yesterday; whereupon the said jury upon 
their oath say that the .defendant is Guilty in manner and form as 
charged in the indictment. 

Motion for New Trial. 

Filed April 5, 1919. 


Comes now the defendant and moves the court to set aside the 
verdict of the jury and grant him a new trial, for the following 
reasons: 

1. Because the verdict of the jury is not sustained by the evidence 
and because the verdict of the jury is contrary to the evidence. 

42 2. Because of errors of law committed by the court in the 

rejection of evidence. 

3. Because the verdict of the jury is contrary to the law. 

4. Because of errors of law committed by the court in the admis¬ 
sion of evidence. 

5. Because the court errer in refusing to give to the jury certain 
prayers of law asked by the defendant. 

6. Because of the rejection of certain prayers asked for by the 
defendant. 

7. Because of errors contained in the charge of the court, to the 
jury. 

8. Because of the improper conduct of the Assistant United States 
Attorney in the trial before the jury which was manifestly preju¬ 
dicial to the defendant. 

9. Because of error of the court in refusing to strike out certain 
testimony introduced by the prosecution, tending to show distinct 
and independent offenses of the defendant not charged in the indict¬ 
ment. 

10. For other errors apparent upon the face of the record. 

RICHARD P. EVANS, 
Attorney for Defendant. 












imam 
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Service of a copy of the foregoing motion is hereby acknowledged 
this 5th day of April, 1919. 

CHAS. W. ARTS, 

A*s’t V. S. Atty, D. C. 


43 Motion in Arrest of Judgment. 

Filed April 5, 1919. 

******* 

Now comes H. M. Bernelot Moens the defendant herein, and moves 
the court to arrest the judgment upon the verdict rendered in this 
case, for and upon the following reasons and grounds: 

1. That the indictment herein, and each count thereof, is insuf¬ 
ficient, in that it fails to allege all the elements necessary to consti¬ 
tute the offense therein charged. 

2. There is not any offense formally and substantially described 
in said indictment, and the facts therein stated are not sufficient to 
and do not constitute a crime or misdemeanor. 

i 

3. That it is nowhere alleged in said indictment that the defend¬ 
ant knew that the pictures therein described were obscene, or that he 




knowingly had obscene pictures in his possession; and necessary 
facts, to bring the case within the intent and meaning of the statute, 
are not alleged. 

4. That all the allegations contained in said indictment may be 
true, and yet no offense have been committed by the defendant, and 
said indictment is otherwise defective, informal, insufficient and mis¬ 
leading. 

RICHARD P. EVANS, | 
Attorney for Defendant. 

Service of a copy of the foregoing motion in Arrest of Judgment 
is hereby acknowledged this 5th day of April, 1919. 

\ " CHAS. W. ARTK, 

Assft U. S. Att’y, D. C. 

■ ■ v*' • r ■ ■< 

44 Supreme Court of the District of Columbia., 

Thursday, April 17, A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Chief 


Justice McCoy presiding. 


Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance, and by his Atiomey 
R P. Evans Esquire; and thereupon the defendant’s motion for 
new trial and motion for arrest of judgment coming on to be beard, 

4—3306a 
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# 

after argument by counsel are by the Court overruled, to which action 
of the Court the defendant by his Attorney prays an exception 
which is noted; whereupon it is demanded of the defendant what 
further he has to say why the sentence of the law should not be pro¬ 
nounced against him, and he says nothing except as he has already 
said; whereupon it is considered by the Court that for his offense, 
as set forth in the third count of the indictment said defendant shall 
be imprisoned in the Washington Asylum and Jail for the period of 
One (1) year, to take effect from and including the date of arrival 
of said defendant at said Asylum and Jail; and it is further consid¬ 
ered by the Court that the said defendant shall pay a fine of Five 
hundred ($500) dollars; and in default of payment of said fine, to 
stand committed; and thereupon the defendant by his Attorney 
notes an appeal to the Court of Appeals of the District of Columbia, 
from the judgment of the Court in this case; whereupon the Court 
fixes the amount of bond for costs on appeal at One hundred ($100) 
dollars, or a deposit of Fifty ($50) dollars; thereupon bail for 

45 the appearance of the said defendant is fixed in the sum of 
Three thousand ($3,000) dollars; whereupon the defendant 

deposits in the Registry of the 1 Court cash in the sum of Three 
thousand ($3,000) dollars to be forfeited in the event the defendant 
fails to forthwith surrender himself to the custody of the Marshal 
of this District to be dealt with and proceeded against according to 
law in case the judgment appealed from shall be affirmed, or the 
appeal for any cause dismissed, or the judgment be reversed and a 
new trial ordered, or if he the said defendant depart the Court with¬ 
out leave. 

Memoranda. 

April 17,1919.—$3,000 in cash deposited in registry of the Court. 
Recognizance, $3,000 taken. 

May 7, 1919.—Bond for costs, filed. 

Motion to Extend Time for Submitting Bill of Exceptions. 

Filed May 14, 1919. 

******* 

Comes now the defendant, by his counsel, and moves the Court to 
extend the time in which to submit the Bill of Exceptions, herein, to 
the 30th day of June, 1919, inclusive, for and upon the follow¬ 
ing reasons and grounds, namely, that the record and pro- 

46 ceedings in said cause are voluminous and complicated, that 
his counsel has been incapacitated by illness and is not yet 

fully recovered, and has been and will be unable to prepare his 
proper Bill of Exceptions for submittal in due course; that his 
appeal to the Court of Appeals was taken in good faith and not for 
delay, and he has filed his bond for the costs thereof; and that his 
said appeal can not be heard in the Court of Appeals before the Oc- 
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tober Term,. and such extension of time, as prayed, will not delay 
the trial and hearing of his said appeal; and for such further rea¬ 
sons as are more fully set forth in the supporting affidavit hereunto 
annexed. I 

RICHARD P. EVANS, 
Attorney for Defendant . 

I, Richard P. Evans, on oath state; that I am the attorney for the 
defendant herein; that the trial of his case in this court commenced 
on March 24th and closed on April 1st, last past; that more than 
thirty witnesses were examined, and over six hundred pages | of testi¬ 
mony transcribed, besides a lengthy deposition and many exhibits; 
there were numerous preliminary motions overruled and exceptions 
taken, and many exceptions to the rulings of the Court were noted 
during said trial; that defendant’s motion for a new trial,; and in 
arrest of judgment, were overruled and exceptions noted, and sen¬ 
tence imposed, and appeal noted in open court on the 17th day of 
April, 1919, and his bond for costs of said appeal has been duly filed; 
that in due course affiant would be required to. serve a copy of the 
Bill of Exceptions upon the U. S. District Attorney not later 

47 than the 22nd instant, and to submit the same to the court 
not later than June 2, 1919, which will be impossible for 

affiant to do, adequately and properly for the interests of jthe de¬ 
fendant. 

That the Assistant District Attorney having this case in; charge 
has refused to consent to any extension of time whatsoever, upon 
the assigned reason, as affiant understood, that it would delay the 
hearing of this case in the Court of Appeals, which is erroneous, as 
this case could not be heard until the October Term, if filed in said 
Court early in June, as affiant is officially advised, and the extension 
of time requested would in nowise delay the trial and argument 
thereof. 

Affiant further states, that he was seriously ill during the trial of 
this case in this Court, and incapacitated for fairly and properly de¬ 
fending said defendant, and was so incapacitated for argument of 
the motions for a new trial and in arrest of judgment, to the groat 
prejudice of the defendant: that he has not yet recovered, and; can do 
but a limited amount of mental work each day, and the preparation 
of said Bill of Exceptions is laborious and requires much application 
of time and thought, as also the preparation of the assignments of 
error, there being numerous and important questions of law in¬ 
volved; besides other details of the record and exhibits in said case; 
and the extension of time for submitting said Bill of Exception, as 
requested is absolutely necessary for its proper, adequate and com¬ 
plete preparation and to a fair presentation of the defendant’s case 
to the Court of Appeals: otherwise said Bill of Exceptions will 

48 be unfairly restricted, inadequate and incomplete, to the grave 
and serious prejudice of the defendant. Affiant further states 

thax this application is made of necessity and not for delay. 

RICHARD P. EVANS. 
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Subscribed and sworn to before me this 14th day of May, 1919. 

J. R. YOUNG, 

Cl’k 

By F. E. CUNNINGHAM, 

'Avtt CVk. 

Notice. 

. 

Hon. John E. Laskey, United States District Attorney, Washington, 

- D. C. 

Dear Sir: 

■ — 

Please take notice that I shall present the foregoing motion to the 
Chief Justice in Criminal Court No. 2, on Friday, May 16th, 1919, 
at 10 o’clock A. M. or as soon thereafter as counsel can be heard. 

RICHARD P. EVANS’, 

Attorney for Defendant. 

v 

Acknowledgment of Service. * j 

Service of copy of the foregoing motion and affidavit acknowledged, 
this 14th dav of May, 1919. 

CHAS. W. ARTH, 

A*tt U. S.Att’y, D.C. 

49 Memoranda. 

May 16,1919.—Time to submit bill of exceptions extended to, and 
including June 10, 1919. 

June 2 } 1919.—Time to submit bill of exceptions extended to, and 
including, June 17, 1919. 

June 7, 1919.—Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

.t 

! Thursday, June 26", A. D. 1919. • j 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

* ****** 

Now comes here the defendant by his Attorney R. P. Evans Esquire 
and prays the Court to Sign, and make a part of the record his Bill of 
Exceptions taken during the trial of the case and submitted to the 
Court on the 7" day of June, 1919, which is accordingly done, Nunc 
pro tunc. 
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50 Assignment of Errors. 

Filed August 5,1919. | 

* * * * * * i' * 

The defendant assigns the following as errors committed by the • 
court in the above entitled cause. 

The Court erred as follows: 

1. In overruling the defendant’s motion for a bill of particulars. 

2. In refusing the defendant’s motion for a continuance of the 
trial of said case. 

3. In overruling the defendant’s motion to quash the indictment 
for errors apparent on the face of the indictment. 

4. In proceeding with the trial of the case under Section 872 of 

the Code of Laws for the District of Columbia, under the indictment 
found. I 

5. In proceeding with the trial of the case under Section 872 of 
the Code of Laws for the District of Columbia, upon an indictment 
framed under the Criminal Code of the United States. 

6. In putting the defendant upon trial upon an indictment 
charging a felony, and trying the defendant for a misdemeanor 
under a section of the Code of Laws of the District of Columbia which 
had been repealed by the Criminal Code. 

7. In restricting the defendant to but three challenges to the jury, 
upon an indictment charging him with a felony. 

8. In putting the defendant upon trial under Section 872 of the 

Code of Law for the District of Columbia, upon an indictment 

51 that did not charge an offense thereunder. 

9. In refusing to set aside the verdict and grant a new trial. 

10. In overruling the defendant’s motion in arrest of judgment. 

11. In imposing an illegal sentence on the defendant. 

i 

12. In denying to the defendant due process of law. 

RICHARD P. EVANS, 

A ttomey for Defendant. 

Service of a copy of the foregoing assignment of errors is hereby 
acknowledged this 5th day of August, 1919. 

CHAS. W. ARTH, 

Assft U. S. Atfy, D. G. 


j: •. ■ : ; -j 7‘V 
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Designation of Record. 

Filed May 28, 1919. 

* ****** 

The Clerk will please prepare the transcript of Record upon the 
appeal of the defendant in this cause, and include therein copies 
of papers and memoranda as per the following designation. 

1. The indictment. Copy. 

2. The plea. 

3. (Memo.) Fixing of bail. 

4. (Memo.) Commission to take deposition. 

5. Motion to reduce bail. Copy. 

6. (Memo.) Order overruling above, and Exception. 

52 7. Motion for Bill of Particulars. Copy. 

8. (Memo.) Order denying above, and Exception. 

9. Motion for leave to withdraw plea of Not Guilty, and enter 
plea of Nola Contendere, etc. Copy. 

10. Order overruling above, reducing bail and fixing trial date. 
Copy. 

11. Motion to Quash. Copy. 

12. (Memo.) Order overruling above, and Exception. 

13. Motion for Continuance. Copy. 

14. (Memo.) Order overruling above, and Exception. 

15. Motion to Produce Documents. Copy. 

16. (Memo.) Order overruling above, and Exception. 

17. (Memo.) Verdict of jury showing conviction upon the third 
count of the indictment. 

18. Motion for New Trial. Copy. 

19. (Memo.) i Order overruling above, and Exception. 

20. Motion in Arrest of Judgment. Copy. 

21. (Memo.) Order overruling above, and Exception. 

22. The judgment. Copy. 

23. (Memo.) Exception to sentence imposed. 

24. (Memo.) Appeal noted in open court and fixing of bond 
for costs. 
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25. (Memo.) Recognizance $3,000 taken. j 

26. (Memo.) Appeal bond approved and filed. 

27. Motion to extend time to submit Bill of Exceptions. Copy. 

28. (Memo.) Order extending time for submitting Bill of Ex¬ 
ceptions. 

29. Assignments of Error. Copy. 

30. (Memo.) The Bill of Exceptions. ' 

53 31. This praecipe. 

RICHARD P. EVANS’, 

* Attorney for Defendant. 


Service of a copy of the above is hereby acknowledged, this 28th 
<bw of May, 1919. 

BOLITHA J. LAWS, 

Ass’t U. S. Attorney, D. C. 


54 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

i 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 53, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 34395, Criminal, wherein United 
States is Plaintiff and Herman M. Bernelot Moens is Defendant, as 
the same remains upon the files and of record in said courtl. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 


11th day of August, 1919. 



[Seal of the Supreme Court of the District of Columbia.] 
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Bill of Exceptions. 

Filed June 27th, 1919. 

In the Supreme Court of the District of Columbia. 
Criminal. No. 34395. 

United States 


H. M. Bernelot Moens. 

Be it remembered: 

That on the 10th day of December, 1918, the defendant filed his 
certain motion for reduction of his excessive money bail of $5,000. 
demanded and imposed upon him in this case, and which motion is 
fully set forth in the transcript of record, here referred to as a part 
hereof. 

But the Court, upon hearing and argument of counsel, denied 
the said motion: and to which action and ruling of the Court the 
defendant then and there duly noted an exception, upon the ground 
that said action of the Court was arbitary, unreasonable, and a plain 
abuse of judicial discretion, and constituted a denial of justice to 
the defendant. 

And thereafter on the 28th day of January 1919, the defendant 
filed his certain motion for a Bill of Particulars in this case, and 
which motion, together with the supporting affidavit, is fully set 
forth in the transcript of record, here referred to as a part hereof, 
the same being in the words and figures as follows: 

Motion for Bill of Particulars. 

Now comes the defendant, by his counsel, and moves the Court 
for an order providing that the United States District At- 
56 toraey shall furnish the defendant with a Bill of Particulars, 
setting forth with certainty the Statute or Law under which 
said defendant is indicted, and whether, under said indictment, 
herein, said defendant is charged and will be tried as for a felony or 
for a misdemeanor, and, also, setting forth with certainty and defi¬ 
niteness the number, character and postures of the alleged obscene 
pictures referred to in said indictment: for and upon the reasons and 
grounds stated in the supporting affidavit of said defendant hereto 
annexed. 

RICHARD P. EVANS, 

LOUIS G. GREGORY, 
Attorneys for Defendant. 
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Supporting Affidavit. 

r j: 

I, H. M. Bemelot Moens, on oath depose and say, I am the de¬ 
fendant in the above entitled cause, Criminal No. 34,395, bharged 
with having and exhibiting “forty certain obscene prints and pic¬ 
tures” * * * “in obscene^ inroudent and indecent nostures” 


tires' * * * “in obscene* impudent and indecent postures” 

* * * “too filthy, obscene and disgusting to be further described 

herein.” 

The indictment in said cause does not inform me as to the par¬ 
ticular Statute or Law under which I am charged, nor does it inform 
me as to whether the trial under said indictment will be conducted 
as for a felony or for a misdemeanor, and I have no definite or cer¬ 
tain knowledge in that material regard, and the same is necessary 
for my proper defense, as I am advised. 

I further depose and say, that the description in said indictment 
of said alleged obscene pictures is to me so vague and indefinite as 
to preclude an identification be me of said pictures now, for 
57 the preparation of my present defense, or hereafter^ for se¬ 
curity against a similar charge in the future. 

I further depose htat I am a citizen of the Netherlands, unac¬ 
quainted with the laws, customs and conventionalities of this coun¬ 
try; that, as a scientist, so recognized .and reputed in Europe and 
in this country, I have been engaged in scientific research work 
respecting the origin and development of human races, more par¬ 
ticularly in the branches of Zoology, distinguished as “embryology”, 
“paleontology” and “anthropology”, to the study of which j I have 
devoted my life as an investigator and instructor, and in which it 
is requisite. that I should have photographs of the human body, 
and its various parts and natural conditions, for instruction and 
knowledge of comparative anatomy for students and investigators 
in the arts and sciences. While temporarily detained in fhig country 
by reason of the great war, I have directed my attention and| studies 
to the interesting and important types and characteristics of the 
mixed races, here, including their mixture of bloods of the Indian- 
Mongolian, Negro and White races. 

After an examination of more than Five Thousand (5,000) per¬ 
sons, I had quite a number of photographs of selected subjects taken 
and printed mostly, through courtesy, by U. & Government pho¬ 
tographers in Government Departments: none by myself. Amom* 
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Spy; and in their examination of my papers and personal effects, 
they found many pictures, among them these nude scientific pho¬ 
tographs; the two prosecuting witnesses, Corcoran and Priest, were 
o of said secret agents, engaged in such examination of my papers 
and effects. Subsequently, all of my papers and publications, con- 
taining convincing evidences of my scientific character and standing, 
and aU of my said pictures and photographs, were seised and carried 
awaj b\ agents of said Department. Part of them were afterwards 
returned to me, but none of said nude photographs. Among said 
. . w ®re obscene pictures in obscene postures as described 

in said indictment, in the words I have quoted' and I know not 
where any such obscene pictures were obtained, or how I should be 
cfiargedwith exhibiting or having in my possession for the purpose 
of exhibiting, such, and so many, obscene and filthy pictures m such 
obscene and filthy postures, as in said indictment stated. 

I further depose and say, that all of the nude photographs in my 
collection, were in the normal, scientific and anatomical poses and 
conditions of a lmrge nrnnber of nude pictures contained in scientific 
works of Major R. WShufeldt, U. S. A., Dr. C. H. Stratz, of Hol- 
and Albert Fnedenthal, of Switzerland and Germany, which 
were at the time m my said apartment, and, also, were seized and 
as I am informed, were returned to the Library of the Surgeon Gen- 

59 and use*’ fr ° m Wblch were loaned to me for my study 

- r * bad *bere a number of photographic representations 

of famous art productions, in the nude, valuable because of their 
d^ent^t as wel! as excellencies for anatomical comparison and 
Which, if any, and how Jmany of the foregoing pictures, 
dosed 1 ° therS ’ 816 mtended b y said indictment, is not therein d£ 

nh^i^TS,« bIish |^ i i, m - my Scien , tific b°°ts» my said scientific nude 

£thofTofce d te m 6Veiy h ° me ° f my Countrymen for sbidy- 

o no ever having in my possession, or of 

exlnbitmg, any filthy, obscene and disgusting pictures, as described 

therefo * e > 1 nee 4 to ** definitely informed thereof 
for my capable defense and protection. 

H. M. BERNELOT MOENS. 

A S D b 1919 d aDd SWOnl *° brf< * 8 me 28th day of January, 

S. WILLIAM MTT.T/RR 

! Notary Public, District of Columbia. 

..Jbat said motion and affidavit were read to the Court, and con¬ 
stituted all the evidence introduced before the Court upon the hear¬ 
ing of said motion, and which said motion the Court overruled after 
receiving the assurance of the District Attorney that thTpktoe= 
prints, etc., mentioned in the indictment would be shown to*the dc- 

T^ el; “ d *° w bich action and ruling of ffie 
Court the defendant then and there excepted, upon the groSnd that 
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said action of the Court was arbitrary, unreasonable, and a plain 

abuse of judicial discretion, and constituted a denial of justice to the 
accused. 

And thereafter, on the 14th day of February, 1919, the defend¬ 
ant filed his certain motion requesting that for" reasons set forth in 
said motion, he be permitted to withdraw his plea of not guilty and 
substitute a plea of Nolc Contendere,“and (alternatively) that 
60 his excessive bail be reduced and the case continued for trial 
to the April terms of the court; which motion was supported 
by a petition and affidavit which was read to the court, the said 
motion and affidavit being in words and figures fully set Iforth in 
the transcript of record here referred to as a part hereof, and con¬ 
stituted all the evidence introduced before the Court upon the hear¬ 
ing of said motion; and which said motion to substitute plea the 
Court denied, but reduced the defendant's money bail from $5,000 
to $3,000., and fixed the 24th day of March 1919, as the day for 
said trial. 

And thereafter, on the 19th day of March, 1919, the defendant 
filed his certain motion asking that said case be continued for trial to 
the 26th day of May, 1919, together with a supporting affidavit, and 
which motion and supporting affidavit are fully set out in the tran¬ 
script of record, here referred to as a part hereof. And said motion 
and affidavit were read to the Court and constituted all the evidence 
introduced before the Court upon the hearing of said motion; and 
which said motion the Court overruled, and to which action and 
ruling of the Court the defendant then and there excepted, upon 
the ground that said action of the Court was arbitrary, unreasonable, 
and a plain abuse of judicial discretion, and constituted a denial of 
justice to the defendant. 

And thereafter, on the 22nd day of March, 1919, the defendant, by 
leave of Court, filed his certain motion to quash the indictment in 
this case, and which motion is set out in full in the transcript of 
record, here referred to as a part hereof, and is in the words, and 
figures as follows: 


Motion to Quash Indictment . 

Comes now the defendant, H. M. Bemelot Moons; by his 
61 counsel, with leave of court first had and obtained and moves 
the court to Quash the Indictment, herein, for and upon the 
following reasons and grounds: 

First. That the facts as stated in said indictment are not suffi¬ 
cient to, and do not constitute a crime or misdemeanor. 

Second. That there is not any criminal offense 
and substantially described in said indictment. 

Third. That said indictment fails to charge defendant with any 
crime or misdemeanor, in that all the allegations of said indictment 
- may be true and yet no offense have been committed. I 


plainly, formally 
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Fourth. Because said indictment is otherwise defective, informal 
and insufficient. ’ 

RICHARD P. EVANS, 
Attorney for Defendant . 

But the Court overruled the said motion, and to which action and 
ruling the defendant then and there duly noted an exception. 

oa i qIo*™* c ? us t, c ^ ne on for trial on Monday,‘March 
24,1919, Mr. Chief Justice McCoy presiding. 

Whereupon the members of the jury panel were sworn on their 
voir dire; and Assistant District Attorney Arth made the following 
statement. 6 

“This defendant was indicted originally with Section 312 of the 
FS L J&*> m ?. ew * frnee the indictment the Court of Appeals has 
held that a section of the penal code in the same chapter as 312 
does not apply to the District of Columbia; therefore, we shall aban- 
don Section 312, under which the defendant would have ten 
t>2 challenges, and proceed under Section 872 of the District 

chaUen<*es” WhlCh ^ Slde “ entitled three Peremptory 

,^ An ^ thereUp0n ’ J witllout “y c *' aD S e made in the indictment and 
same indictment, the Court ruled that the defendant wa= 

w™ *2 bu ‘ *? ee Peremptory challenges; and the defendant 
r,wS g eX j 3 j St i e ^ bls challenges, and the jury having been com- 
pleted, and duly sworn to try the case, counsel for the Government 
announced that he would try the defendant on the third count of the 
indictment, and thereupon with the consent of the defendant and his 
• unsel first had and obtained entered a nolle prosequi on the first 
two counts of the indictment. 

Thereupon the trial of said cause proceeded to its conclusion; and 
2? d *y° f ^ pnl > l 919 . the jury rendered its verdict finding 

indictment 81 * 4 Gmlty “ mdicted >” , under ^ third count of said 

And thereafter, on towit: the 17th day of April, 1919, the Court 

e i ef * ndant ’? mo , tion f or a new trial, which motion is set 
?! ‘V J f the transcript of record, and is here referred to as a part 
hereof; and to whuh ruling of the Court the defendant duly excepted • 
and thereupon, toe defendant duly filed his certain motion in £rest 
^torH dS w’ motion is fully set forth in toe transcripts 

• h ' —■ “>»»«. 


Motion in Arrest of Judgment 

Now comes H. M. Bernelot Moens the defendant herein, and moves 
the court to arrest the judgment upon the verdict rendered in this 
case, for and upon the following reasons and grounds: 
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63 . TImt the indictment herein, and each count thereof, i 

insufficient in that it fails to allege all the elements necessary 
to constitute the offense therein charged. 

.j* Jj? re k not any offense formally and substantially described ir 
said indictment; and the fact6 therein stated are not sufficient t< 
and do not constitute a crime or misdemeanor. 

3. That it is nowhere alleged in said indictment that the defend 
ant knew that the pictures therein described were obscene; or thal 

ne knowingly had obscene pictures in his possession; and necessary 
iacts, to brinsr the case within tho intont One! ll. A J_j_ 



4. That all the allegations contained in said indictment ! may be 
true, and yet no offence have been committed by the defendant; and 

said indictment is otherwise defective, informal, insufficient and 
misleading. 

RICHARD P. EVANS, 
Attorney for Defendant. 

Service of a copy of the foregoing motion in Arrest of Judgment 
13 hereby acknowledged this 5th day of April, 1919. 


CHAS.W.ARTH, 
Ass’t U. S. Attorney, D. C. 



Which motion in arrest of judgment the Court overruled! and to 
which action and ruling the defendant then and there duly excepted 
And thereupon, the Court imposed sentence upon the defendant, 
which imposition of sentence the defendant, by his counsel, 
then and there duly excepted, upon the ground that such 
sentence was without authority of law. 

All the foregoing exceptions were taken as hereinbefore recited, 
and were duly noted at the time taken. 

And the defendant now presents this his Bill of Exceptions, Num¬ 
ber One which he prays may be signed, sealed, enrolled andimade a 
part of the record in this case, this 27th day of June, 1919, now for 

tnPTl WhlPn lO 


Given under my hand and seal this 27th day of June, 1919. 


WALTER L McCOY, [seal.] 

Chief Justice. 














HERMAN M. B. MOENS VS. UNITED STATES. 


In the Supreme Court of the District of Columbia. 
Criminal. No. 34395. 

United States 


H. M. Bernelot Moens. 

Notice of Submittal of Bill of Exceptions. 

Please take notice, that I will file the annexed Bill of Exceptions 
m the above entitled cause, forthwith, and will submit the same for 
settlement to Chief Justice McCoy on the 16th day of June, 1919. 

|fip§| fit 11 RICHARD P. EVANS, 

Attorney for Defendant. 

To Hon. John E. Laskey, U. S. District Attorney, Washington, 

A cknowledgment. 

I hereby acknowledge service of the above entitled notice, together 
with copy of the annexed Bill of Exceptions, this 7th dav of June 
1919. ? 

BOLITHA J. LAWS, 

Ass’t U. S. Attorney , D. C. 

66 [Endorsed:] Criminal 34395. United States vs. H.-M. 

Bernelot Moens. Bill of Exceptions for Submittal. Copv. 
Richard P. Evans, Att’y for Defdk 

Endorsed on cover: District of Columbia Supreme Court. No. 
3306. Herman M. B. Moens, appellant, vs. United States. Court of 
Appeals, District of Columbia. Filed Aug. 12, 1919. Henry W. 
Hodges, clerk. 









